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In the Latter of Anplicstion £511 cf Lleyd Summers to
. epprosriate water rlowing Irdm 4ammoth runnel in
iiono County for Domestie Furposes.
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DECISION NO. 4 5611. D- 20(
Decided M /3, /72‘?-
‘ APPEARARCES AT EZARING HELD Al SACKAUENTO, CCTCBER 1, 19&8
For Appiicant No appearsance.
For Protestant ] ) ' Y. G. Preston of

Preston '& Braucht, Attys.
Bank of Italy Bulliding
llerced, Cglifornisa.
EXAMINER: . No Bryan, Deputy Chief of Livision of Water Rights.
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QI NICEK

This is an application to appropriate 0.085 cubic fout per second
from April 1st to November 1st of the outflow from ksimoth Tunnel, an aban-
doned mine appurtenance in kionc Jounty fer fhe domestic venefit of a 300
lot subdivision now in process of being marxeted by applicant. A protest
agsinst the apﬁlication.was riled by Alvin Dodle.

'The sppliication wns filed July 18,.1927, completed in accordance
with the water Comnission Act and the requirements of the Rules and liegula-
tions ot the Division of Water #isghts anc being protested was set for a

public hearing at ine office of the Division of Water nights in Sacramento,.



/f After three postponements on spplicsni's initiative this hearing was convened
on October 1, 1928 appliicant and protestant naving been duly notified.
The protest by alvin Bodle states that for mere than forty rears
protestant has made beneficial use of all water yieldsd by the source and
that there is none subject io appropriﬁtion. It is =pplicant's clsaim fhat
when he bought the land he is row selling he had an agreement with the vendnr‘
that. sufficient water should be reserved 1o Swnmers to meet domestic rEquireQ
ment s,
fhree days prior to the hearing iir. Viest of Inman.and west, attor-
nsyé of Smcremento, visited the office of the Division or Weter Rights &%t
¥r. Swamer's recuest to the end that he might properly represent applicant
at the hearing. After examining the record he stated his velief that appli-
. cant's positicon was untenatle and that his office would not represen.t the
applicant. Applicant was therefore not represented at the hearing.'
Protestant Bodle secures water for his lana through a ditch whose
intake is.on & tribdutary of lake Ma:y. This ditch passes below tne mouth
of lammoth tunnel in such e wey that the entire flov from the tunnel is inter-
cepted and carried bty the ditch.
AL thé hearing it was suown by Thomas willisms, a predecessor in
{nterest of protestant and by protestant Bodle that not only has protestant
‘used tihe entire yield of the source for m;ny years for the irrigation of

his 160 acres btut has found it necessary to sugment this supply by drawing

on & separate source. Even so at times there is not enough water to irri-
gate more than about 50% of the area under irrigation.

It appears that during the last three months of the year 1926
applicanf wag allowed Ty protestant ﬁc use water from the source but such

use was clearly peruiscive and a written agreement belween Bodle and Summers
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contains an admission by applicant that he has.no right 10 use the ditch or

water flowing therein except as covered by the agreement which sutomatically
terminated December 31, 1926.

Protestant has made rull and definite snowing that.the entire yield
of the source is appropriated. Appiicant has made no showing to the contrary.
We are therefors of the opinion that this application should be denied on tne
ground that there is no uwnappropriated water in the source named therein.

Lﬁpiication 5611 for a permit to eppropriate unappropriated water
haﬁing been filed with the Divieion of Water LRights as above stated, protest
heving been filed, s public hearing having ﬁeen held, and the Division of Vater
Rights now being fully informed in the premises:

IT IS HEKEBY CEDERED thaf said application L5611 be denied and can-

celled on the recordes of the Division of Water Iighis.

Dated at Sacramento tais | day of wo‘e’&N , l9zs,

{Harola Conk_ing) '
CHIZF OF LIVISIQN CF WATER KIGHTS




